The Historical Development of Contracts and Consideration: Foundations of Binding Agreement

Preface

This briefing has been prepared by the Council's Historical Documentation Division to preserve and
transmit the historical record concerning the development of contract doctrine and the principle of
consideration in Anglo-American jurisprudence. The document traces these foundational legal
concepts from their eatliest origins through their transmission into American practice and their
interpretation during the Founding era, while documenting subsequent evolutionary changes in
understanding and application.

The Council undertakes this work in fulfillment of its custodial mission: to maintain accurate
historical records of legal principles and their original meanings, ensuring that primary sources and
period understandings remain accessible to researchers, scholars, and those seeking to understand
the documentary foundations of American legal institutions.

This briefing contains no legal advice and should not be construed as commentary on contemporary
legal practice. It serves solely as historical documentation.

Chapter I — Origins and Early Development
Roman Foundations: Stipulatio and Causa

The historical record of contract doctrine in Western legal tradition begins with Roman law, which
provided the foundational architecture upon which later European and English systems would build.
The Roman legal system recognized several distinct forms of binding agreement, each with specific
formal requirements and conceptual underpinnings that would echo through subsequent centuries
of legal development.

The stipulatio represented the most formal and widely recognized Roman contract form. This verbal
contract required a precise question-and-answer format, wherein one party posed a question ("Do
you promise to giver") and the other responded with a corresponding affirmative answer ("I
promise"). The binding force of stipulatio derived from the solemnity of the oral ritual itself, not
from any requirement of exchange or reciprocal benefit. Gaius, writing in his Institutes during the
second century CE, documented this form extensively, noting that the verbal contract bound parties
through the formality of the spoken words rather than through any underlying reason for the
promise.

Alongside stipulatio, Roman law developed the concept of causa—a term that would prove
foundational to later consideration doctrine, though its meaning differed significantly from the
English common law concept that would emerge centuries later. In Roman jurisprudence, causa
referred to the reason, purpose, or basis for a transaction. The Roman jurist Ulpian, whose writings
were compiled in Justinian's Digest in the sixth century CE, explained that certain informal contracts
(contractus re) required not merely agreement but also the delivery of a thing or the existence of a
legitimate purpose underlying the transaction.



The Roman legal framework distinguished between formal contracts, which derived their binding
force from adherence to prescribed rituals, and informal contracts, which required some additional
element—such as delivery of goods or the existence of a recognized causa—to create enforceable
obligations. This distinction between form-based and substance-based enforceability would
profoundly influence medieval and early modern legal thinking.

The Corpus Juris Civilis, compiled under Emperor Justinian I between 529 and 534 CE, preserved
and systematized Roman contract law for transmission to later ages. This monumental codification
included the Institutes, Digest, Code, and Novels, which together contained the accumulated
wisdom of Roman jurists spanning centuries. The Corpus Juris would become the primary vehicle
through which Roman legal concepts entered medieval European legal consciousness, particularly
following its rediscovery and intensive study beginning in the eleventh century at the University of
Bologna.

Medieval Canon Law and the Doctrine of Fides

During the medieval period, the Roman Catholic Church developed an extensive body of canon law
that addressed contractual obligations from a theological and moral perspective. Canon law jurists,
drawing upon both Roman legal principles and Christian theological concepts, developed
sophisticated doctrines concerning the binding nature of promises and the moral obligation to
honor one's word.

The canonists emphasized fides—faith or fidelity—as the foundation of contractual obligation. A
promise, once made, created a moral duty rooted in the sin of lying and the virtue of keeping one's
word. Pope Alexander 111, in the late twelfth century, issued several decretals establishing that
informal promises could create binding obligations based on moral duty rather than formal
requirements. This represented a significant departure from the Roman emphasis on formality.

The canonical doctrine held that a simple promise (nudum pactum in Roman terminology, meaning
a "bare agreement" without formal requirements or consideration) could be enforceable if made
with serious intent and if the promisee had relied upon it. The Decretals of Gregory IX, compiled in
1234, incorporated numerous papal decisions establishing that promises made under oath or
involving matters of spiritual significance created enforceable obligations in ecclesiastical courts.

Canon law's influence extended beyond purely ecclesiastical matters. Church courts exercised
jurisdiction over a wide range of disputes, including many commercial transactions, marriage
contracts, and testamentary matters. The canonical emphasis on the moral duty to honor promises
influenced secular legal thinking throughout medieval Europe, creating tension with the Roman law
tradition's emphasis on formal requirements.

Early English Common Law: The Action of Covenant

English common law developed its contract doctrine through the writ system, which required
plaintiffs to fit their claims into recognized forms of action. The earliest common law action for
enforcing agreements was covenant, which emerged in the thirteenth century. Covenant required a
sealed instrument—a document bearing the defendant's seal—to be enforceable. The seal served as
the formal requirement that gave the promise binding force, similar in function to the Roman
stipulatio.



The Year Books, which recorded English court proceedings from the late thirteenth through early
sixteenth centuries, document the strict formalism of early covenant actions. A promise not under
seal could not be enforced through covenant, regardless of the substance of the agreement or any
detriment suffered by the promisee. The seal itself provided the consideration; no additional
exchange or benefit was required.

This formalistic approach created significant practical difficulties. Many commercial transactions and
informal agreements could not be enforced because they lacked the formality of a sealed instrument.
Merchants and traders conducting business through oral agreements or informal writings found
themselves without legal recourse when promises were broken.

The Emergence of Assumpsit

The action of assumpsit emerged in the fourteenth and fifteenth centuries to address the limitations
of covenant and other formal actions. Initially, assumpsit developed as a tort action based on
misfeasance—the improper performance of an undertaking. If a person undertook to perform a task
and performed it badly, causing harm, the injured party could bring an action on the case in
assumpsit.

The critical development occurred when courts began to extend assumpsit to cases of
nonfeasance—the complete failure to perform a promised undertaking. This extension, which
occurred gradually during the fifteenth and early sixteenth centuries, transformed assumpsit from a
tort action into a contract action. The landmark case of Slade's Case (1602) confirmed that
assumpsit could be brought for simple breach of an oral promise to pay money for goods sold, even
where no sealed instrument existed.

The expansion of assumpsit created a need for a new principle to determine which informal
promises would be enforceable. Since assumpsit did not require a seal, some other element was
needed to distinguish enforceable promises from unenforceable ones. This need gave rise to the
doctrine of consideration.

Consideration Emerges as a Requirement

The concept of consideration developed gradually during the sixteenth century as courts sought to
articulate principles for determining when an informal promise would support an action in
assumpsit. Early formulations varied, but a general principle emerged: a promise would be
enforceable if the promisee had provided something of value in exchange for the promise, or if the
promisee had suffered some detriment in reliance upon the promise.

The term "consideration" itself derived from the medieval Latin consideratio, meaning something
worthy of consideration or attention. Early English legal writers used the term to describe the reason
ot cause that made a promise worthy of legal enforcement. Sir Edward Coke, writing in the eatly
seventeenth century, defined consideration as "the material cause of a contract, without which no
contract can be made."

The Year Books and early law reports document the gradual refinement of consideration doctrine.
Courts required that consideration be something of value in the eyes of the law—a benefit to the
promisor or a detriment to the promisee. Mere moral obligation or past consideration (something
already done before the promise was made) generally would not suffice.



By the early seventeenth century, consideration had become firmly established as a requirement for
informal contracts. The doctrine served multiple functions: it provided evidence that a promise was
seriously intended, it distinguished enforceable bargains from casual promises, and it ensured that

contractual liability arose from genuine exchanges rather than from unilateral declarations of intent.

Early Treatises and Systematization

Legal writers of the sixteenth and seventeenth centuries worked to systematize the emerging
principles of contract law. Sir Edward Coke's Institutes of the Laws of England (published in parts
between 1628 and 1644) provided extensive commentary on contract principles, drawing upon both
case law and earlier authorities. Coke emphasized that consideration was essential to the validity of
an informal contract, though contracts under seal remained enforceable without consideration.

These early systematizations established the basic framework that would be transmitted to the
American colonies: formal contracts under seal required no consideration, while informal contracts
required consideration to be enforceable. The nature and sufficiency of consideration would
continue to be refined through subsequent case law, but the fundamental principle was established
in English common law by the mid-seventeenth century.

Chapter II — Transmission into American Practice
Colonial Legal Foundations and English Law Reception

The transmission of English contract doctrine to the American colonies occurred through multiple
channels, creating a complex process of legal transplantation that varied across different colonial
jurisdictions. The colonies received English common law not as a uniform code but as a living body
of principles, precedents, and practices that required adaptation to colonial conditions.

The legal foundation of each colony rested upon its charter, which typically specified the extent to
which English law would apply within the colonial territory. The Virginia Charter of 1606 provided
that colonists would possess "all Liberties, Franchises, and Immunities" as if they had been "abiding
and born, within this our Realm of England." Similar language appeatred in other colonial charters,
establishing the principle that English law, including contract doctrine, would govern colonial legal
relations to the extent applicable to colonial circumstances.

The doctrine of reception—the principle by which English common law became operative in the
colonies—developed gradually through colonial practice and later judicial interpretation. Colonial
courts generally applied English common law as it existed at the time of settlement or, in some
formulations, as it existed at the time of American independence. This reception included the
principles of contract law and consideration that had developed in English courts through the
sixteenth and seventeenth centuries.

Colonial Court Practice and Contract Enforcement

Colonial courts enforced contracts using the forms of action and substantive principles derived from
English common law. Court records from various colonies document the application of assumpsit
actions and consideration requirements in colonial litigation. The Massachusetts Bay Colony, for
example, maintained detailed court records showing that colonists brought actions in assumpsit for



breach of informal promises, with courts examining whether adequate consideration supported the
alleged promises.

The Plymouth Colony records, dating from the 1630s and 1640s, contain numerous cases involving
contract disputes. These records demonstrate that colonial courts applied consideration doctrine,
requiring plaintiffs to demonstrate that they had provided something of value in exchange for the
defendant's promise. The informal nature of many colonial transactions—often conducted orally or
through simple written memoranda—made assumpsit and consideration doctrine particularly
important in colonial commercial life.

In Virginia, county court records from the seventeenth century show similar patterns. Planters,
merchants, and ordinary colonists brought contract actions based on both sealed instruments and
informal agreements. The courts distinguished between covenants under seal, which required no
consideration, and simple contracts, which required proof of consideration. This distinction, drawn
directly from English common law, structured colonial contract litigation.

Regional Variations and Local Adaptations

While all colonies drew upon English common law as their foundational legal source, regional
variations emerged based on local conditions, economic structures, and the particular mix of legal
traditions present in different colonial populations. New England colonies, with their strong Puritan
influence, sometimes incorporated elements of biblical law and community-based dispute resolution
alongside common law principles. Middle colonies, particularly Pennsylvania with its Quaker
influence, developed distinctive approaches to contract enforcement that emphasized arbitration and
equitable resolution.

The Carolinas and Georgia, established later than the northern colonies, received English law at a
more developed stage. Their courts applied consideration doctrine as it had been refined through
seventeenth-century English case law. The legal treatises available in these colonies—including
Coke's Institutes and later works—provided guidance on contract principles and consideration
requirements.

Despite these regional variations, the fundamental principles remained consistent across colonial
jurisdictions: formal contracts under seal were enforceable without consideration, while informal
contracts required consideration to support an action in assumpsit. This consistency reflected the
common source of colonial contract law in English common law tradition.

The Role of English Precedent and Treatises

Colonial lawyers and judges relied heavily upon English legal treatises and reported cases to guide
their application of contract principles. The availability of English legal literature in the colonies
increased throughout the eighteenth century, providing colonial legal practitioners with access to the
accumulated wisdom of English jurisprudence.

Sir William Blackstone's Commentaries on the Laws of England (1765-1769) became particularly
influential in the colonies. Blackstone's systematic exposition of English law, including his treatment
of contracts and consideration, provided colonial lawyers with a comprehensive and accessible
statement of legal principles. Blackstone explained that consideration was "the recompense, motive,
or inducement" for making a promise, and that it was essential to the validity of simple contracts.



Colonial libraries, particularly those of lawyers and judges, contained English law reports and
treatises. The library of John Adams, for example, included numerous English legal works that
informed his understanding of contract principles. Thomas Jefferson's legal commonplace book,
compiled during his legal studies in the 1760s, contains extensive notes on contract law drawn from
English sources.

The transmission of English precedent occurred not only through books but also through the
training of colonial lawyers. Many prominent colonial lawyers studied at the Inns of Court in
London, receiving direct instruction in English common law. These lawyers returned to the colonies
and practiced law, argued cases, and sometimes served as judges, bringing with them the contract
principles they had learned in England.

Statutory Modifications and Colonial Legislation

While colonial contract law derived primarily from English common law, colonial legislatures
sometimes enacted statutes that modified or supplemented common law principles. The Statute of
Frauds, originally enacted in England in 1677, was adopted in various forms by colonial legislatures.
This statute required certain types of contracts—including contracts for the sale of land and
contracts not to be performed within one year—to be evidenced by a writing signed by the party to
be charged.

Colonial statutes also addressed specific types of contracts relevant to colonial economic life.
Statutes regulating the tobacco trade in Virginia, for example, established requirements for contracts
involving tobacco sales. Massachusetts enacted legislation concerning maritime contracts and the
enforcement of agreements related to fishing and shipping. These statutory provisions operated
alongside common law contract principles, creating a mixed system of statutory and common law
regulation.

The colonial legislatures' willingness to enact contract-related legislation demonstrated their
understanding that contract law served important economic and social functions. The enforcement
of promises through legal mechanisms facilitated trade, encouraged economic development, and
provided stability to commercial relationships. Colonial lawmakers recognized these functions and
acted to ensure that contract law served colonial needs.

Pre-Revolutionary Developments

By the mid-eighteenth century, American colonial contract law had developed into a sophisticated
system that combined English common law principles with local adaptations and statutory
modifications. Colonial courts routinely enforced contracts, applying consideration doctrine and
other principles derived from English sources. The legal profession had matured, with trained
lawyers practicing in colonial courts and providing advice on contract formation and enforcement.

The period immediately preceding the American Revolution saw increased attention to legal
principles and their foundations. Colonial lawyers and political leaders, engaged in constitutional
debates with Parliament and the Crown, developed heightened awareness of legal rights and the
sources of legal authority. This intellectual ferment extended to private law, including contract
doctrine, as colonists sought to understand and articulate the legal principles that governed their
society.



The transmission of English contract doctrine to the American colonies thus occurred through a
complex process involving charter provisions, court practice, legal education, treatise literature, and
legislative action. By the time of American independence, contract law—including the requirement
of consideration for informal contracts—had become firmly established in American legal practice,
providing the foundation upon which the new nation would build its legal system.

Chapter III — Founding-Era Interpretation (1760—1830)
Revolutionary Period Understanding of Contractual Obligation

The period from 1760 through 1830 witnessed the American Revolution, the establishment of
independent state governments, the creation of the federal Constitution, and the early development
of American legal institutions. Throughout this transformative era, contract doctrine and the
principle of consideration remained central to legal practice and jurisprudence, while also acquiring
constitutional significance through the Contract Clause.

During the Revolutionary period, American legal thinkers understood contracts as fundamental to
both individual liberty and social order. The ability to make binding agreements and to have those
agreements enforced by law was seen as essential to personal autonomy and economic activity. This
understanding drew upon both English common law tradition and Enlightenment political
philosophy, which emphasized the role of voluntary agreement in legitimate social and economic
relationships.

The writings of Revolutionary-era lawyers and statesmen reflect this understanding. James Wilson, a
signer of the Declaration of Independence and later a Justice of the Supreme Court, delivered
lectures on law at the College of Philadelphia in 1790-91 in which he discussed contract principles
extensively. Wilson explained that contracts derived their binding force from the mutual consent of
the parties and from the principle that promises should be kept. He noted that consideration served
as evidence of serious intent and as the basis for distinguishing enforceable bargains from mere
gratuitous promises.

State Constitutions and Contract Rights

The state constitutions adopted during and immediately after the Revolution generally did not
contain specific provisions addressing private contracts, but they established frameworks of
government and declarations of rights that presupposed the existence and enforceability of
contractual obligations. The protection of property rights, emphasized in many state constitutions,
necessarily included the protection of contract rights, since contracts created property interests and
facilitated property transfers.

Several state constitutions included provisions prohibiting the impairment of contracts by legislative
action, anticipating the federal Contract Clause. The Massachusetts Constitution of 1780, drafted
primarily by John Adams, did not contain an explicit contract clause but included strong protections
for property rights and prohibitions on retrospective laws. These provisions reflected the
understanding that vested rights, including rights created by contract, should be protected against
arbitrary governmental interference.



The state courts that operated under these constitutions applied contract doctrine as received from
English common law, including consideration requirements. State court records from the 1780s and
1790s show continued application of assumpsit actions and examination of consideration in contract
disputes. The transition from colonial to state courts did not disrupt the continuity of contract
doctrine; the same principles continued to govern the formation and enforcement of agreements.

The Contract Clause: Article I, Section 10

The federal Constitution, drafted in 1787 and ratified in 1788, included a provision that would prove
central to American contract jurisprudence: the Contract Clause. Article I, Section 10, Clause 1
provides that "No State shall... pass any... Law impairing the Obligation of Contracts." This
provision reflected the Framers' concern about state legislative interference with contractual
obligations, particularly in the context of debtor relief legislation that had been enacted by several
states during the 1780s.

The documentary record of the Constitutional Convention shows that the Contract Clause was
adopted with relatively little debate, suggesting broad agreement on the principle that contractual
obligations should be protected against state legislative impairment. James Madison's notes indicate
that the provision was intended to prevent states from enacting laws that would relieve debtors of
their contractual obligations or otherwise interfere with the enforcement of valid contracts.

The Federalist Papers, written to promote ratification of the Constitution, addressed the Contract
Clause and its purposes. In Federalist No. 44, Madison explained that laws impairing the obligation
of contracts were "contrary to the first principles of the social compact and to every principle of
sound legislation." This language reflected the Founding-era understanding that contracts were
fundamental to social and economic order, and that their enforcement was essential to justice and
stability.

The Contract Clause presupposed the existence of valid contracts formed according to established
legal principles, including consideration doctrine. The Clause protected the "obligation" of
contracts—the legal duty to perform that arose from valid contract formation. This protection
necessarily incorporated the substantive requirements for contract validity, including the
requirement of consideration for informal contracts.

Early Federal Court Interpretation

The federal courts, established under Article IIT of the Constitution and the Judiciary Act of 1789,
began interpreting and applying contract principles in cases arising under federal jurisdiction. The
Supreme Court, in particular, developed an important body of contract jurisprudence during the
early decades of the Republic.

Chief Justice John Marshall, who served from 1801 to 1835, authored several landmark decisions
addressing contract rights and the Contract Clause. In Fletcher v. Peck (1810), the Court held that a
state land grant constituted a contract protected by the Contract Clause, and that the state could not
revoke the grant without impairing the obligation of contract. Marshall's opinion emphasized the
sanctity of contractual obligations and the constitutional protection afforded to vested contract
rights.

In Dartmouth College v. Woodward (1819), the Marshall Court held that a corporate charter
constituted a contract between the state and the corporation, and that the state could not unilaterally



alter the charter's terms without violating the Contract Clause. Marshall's opinion explained that the
Contract Clause was intended to protect individuals against legislative interference with their
contractual rights, whether those contracts were private agreements or grants from the state itself.

These decisions reflected the Founding-era understanding that contracts, once validly formed,
created obligations that deserved legal protection. The Court's interpretation of the Contract Clause
reinforced the importance of consideration and other formation requirements, since only valid
contracts received constitutional protection. The Court did not question the underlying common law
principles governing contract formation; rather, it built upon those principles in developing
constitutional doctrine.

State Court Development of Contract Doctrine

State courts during the Founding era continued to develop and refine contract doctrine through
their decisions in ordinary contract disputes. These courts applied consideration requirements,
distinguished between formal and informal contracts, and addressed questions concerning the
adequacy and sufficiency of consideration.

The New York Court of Errors, the state's highest court during this period, decided numerous
contract cases that elaborated upon consideration doctrine. In cases from the 1790s and early 1800s,
the court examined whether alleged consideration was sufficient to support contractual obligations,
applying principles derived from English common law while adapting them to American
circumstances.

Massachusetts courts, drawing upon the state's strong legal tradition, developed sophisticated
contract jurisprudence during this period. Chief Justice Theophilus Parsons of the Massachusetts
Supreme Judicial Court, who served from 1806 to 1813, authored opinions that carefully analyzed
consideration requirements and other contract principles. Parsons's decisions reflected deep learning
in English common law and careful attention to the policies underlying contract doctrine.

Southern state courts similarly applied and developed contract principles. Virginia courts, for
example, continued the colony's tradition of enforcing contracts according to common law
principles, with particular attention to the commercial needs of the state's agricultural economy.
South Carolina courts, serving a major commercial center in Chatleston, developed contract
jurisprudence responsive to mercantile practices and needs.

Legal Treatises and Commentaries

The Founding era saw the publication of important American legal treatises that systematized
contract doctrine and made it accessible to American lawyers and judges. These works drew upon
English sources while beginning to incorporate distinctively American elements.

Zephaniah Swift's A System of the Laws of the State of Connecticut (1795-96) provided a
comprehensive treatment of Connecticut law, including contract principles. Swift explained
consideration doctrine and its application in Connecticut courts, demonstrating the continuity
between English common law and American practice.

St. George Tucker's edition of Blackstone's Commentaries (1803) adapted Blackstone's work for
American readers, adding notes and appendices addressing American law. Tucker's annotations on
contract law explained how American courts applied consideration doctrine and other contract



principles, providing American lawyers with guidance on both English sources and American
developments.

James Kent, Chancellor of New York and later a professor at Columbia College, delivered lectures
on law that were published as Commentaries on American Law (1826-30). Kent's treatment of
contract law provided a systematic exposition of American contract doctrine as it had developed
through the early decades of the Republic. Kent explained consideration requirements in detail,
drawing upon both English and American cases to illustrate the principles governing contract
formation and enforcement.

These treatises served multiple functions: they educated lawyers and judges, they systematized legal
principles, and they contributed to the development of a distinctively American legal literature.
While remaining grounded in English common law tradition, these works began to articulate
American approaches to legal questions and to cite American cases as authority.

The Understanding of Consideration During the Founding Era

The Founding-era understanding of consideration emphasized its role as the basis for contractual
obligation in informal contracts. Legal authorities of the period explained that consideration served
several purposes: it provided evidence that a promise was seriously intended, it distinguished
enforceable bargains from gratuitous promises, and it ensured that contractual liability arose from
genuine exchanges rather than from unilateral declarations.

The period sources indicate that consideration could take various forms: a benefit to the promisor, a
detriment to the promisee, or a mutual exchange of promises. The consideration need not be
adequate in the sense of representing equivalent economic value; rather, it need only be sufficient in
the sense of being something of value in the eyes of the law. Courts generally refused to inquire into
the adequacy of consideration, holding that parties were free to make their own bargains and that
courts should not second-guess the value that parties placed on their exchanges.

This understanding of consideration reflected broader principles of individual liberty and freedom of
contract. The Founding generation valued the ability of individuals to make their own agreements
and to have those agreements enforced according to their terms. Consideration doctrine served this
value by providing a clear rule for determining which promises would be legally enforceable while
leaving parties free to negotiate their own terms.

The Founding-era approach to consideration also reflected practical concerns about judicial
administration. By requiring consideration for informal contracts, courts could distinguish between
promises that parties intended to be legally binding and promises that were merely social or moral in
nature. This distinction helped courts manage their dockets and focus their enforcement efforts on
genuine commercial and economic transactions.

Continuity and Development

The period from 1760 to 1830 thus witnessed both continuity and development in American
contract doctrine. The fundamental principles inherited from English common law—including the
requirement of consideration for informal contracts—remained in force and continued to structure
contract litigation. At the same time, American courts and legal writers began to develop
distinctively American approaches to contract questions, adapting inherited principles to American
conditions and needs.



The constitutional protection afforded to contracts through the Contract Clause added a new
dimension to contract doctrine, elevating certain contract principles to constitutional status and
providing federal judicial oversight of state legislative interference with contractual obligations. This
development reflected the Founding generation's commitment to the sanctity of contractual
obligations and their understanding that contract enforcement was essential to economic prosperity
and individual liberty.

Chapter IV — Divergence, Misreadings & Later Shifts
Nineteenth-Century Doctrinal Elaboration

The period following 1830 witnessed significant elaboration and modification of contract doctrine,
including consideration principles, as American courts and legal writers developed increasingly
sophisticated approaches to contract questions. These developments occurred within a context of
rapid economic change, industrialization, and the growth of national markets, which created new
types of contractual relationships and new challenges for traditional doctrine.

American courts during the mid-nineteenth century continued to apply the fundamental principle
that consideration was required for informal contracts, but they began to refine and elaborate upon
what constituted sufficient consideration. The distinction between adequacy and sufficiency of
consideration became more sharply defined. Courts consistently held that they would not inquire
into the adequacy of consideration—whether the exchange represented equivalent economic
value—but would only examine sufficiency—whether something of legal value had been exchanged.

This distinction reflected the nineteenth-century commitment to freedom of contract and judicial
non-interference with private bargaining. Courts reasoned that parties were best positioned to
determine the value of their exchanges and that judicial inquiry into adequacy would undermine
contractual freedom. The New York Court of Appeals articulated this principle in numerous
decisions during the mid-nineteenth century, establishing precedents that influenced courts in other
jurisdictions.

The Bargain Theory of Consideration

Later nineteenth-century legal thought increasingly emphasized the bargain theory of consideration,
which held that consideration consisted of a bargained-for exchange between the parties. This
theory, which would be most fully articulated in the early twentieth century, represented a shift from
earlier understandings that had emphasized benefit to the promisor or detriment to the promisee
without necessarily requiring that these elements be bargained for.

The bargain theory emerged gradually through judicial decisions and academic commentary. Courts
began to emphasize that consideration must be given in exchange for the promise, not merely as a
condition of the promise or as something done independently of the promise. This emphasis on the
exchange relationship reflected evolving economic understandings and the influence of classical
economic theory on legal thought.

Oliver Wendell Holmes, Jr., writing in The Common Law (1881), provided an influential analysis of
consideration doctrine that emphasized the bargain element. Holmes argued that consideration
consisted of a reciprocal conventional inducement—each party's promise or performance must



induce the other's. This formulation would prove highly influential in subsequent legal thinking,
though it represented a departure from some earlier understandings that had not required such
explicit reciprocity.

Promissory Estoppel and Reliance-Based Liability

A significant doctrinal development during the late nineteenth and early twentieth centuries was the
emergence of promissory estoppel as an alternative basis for enforcing promises. This doctrine,
which allowed enforcement of promises without traditional consideration where the promisee had
reasonably relied upon the promise to their detriment, represented a modification of the strict
consideration requirement.

The doctrine of promissory estoppel developed gradually through equity jurisprudence and through
cases involving charitable subsctiptions, family promises, and other contexts where traditional
consideration doctrine seemed to produce unjust results. Courts began to hold that where a
promisor should reasonably expect their promise to induce action or forbearance by the promisee,
and where such action or forbearance did occur, the promise could be enforced to prevent injustice
even without traditional consideration.

The American Law Institute's Restatement of Contracts (1932) codified promissory estoppel in
Section 90, providing that "A promise which the promisor should reasonably expect to induce
action or forbearance of a definite and substantial character on the part of the promisee and which
does induce such action or forbearance is binding if injustice can be avoided only by enforcement of
the promise." This formulation represented a significant departure from eatlier doctrine that had
strictly required consideration for informal promises.

Modifications in Commercial Contexts

The development of commercial law during the nineteenth and twentieth centuries led to
modifications of consideration doctrine in specific commercial contexts. The law of negotiable
instruments, for example, developed rules that sometimes departed from traditional consideration
requirements. A holder in due course of a negotiable instrument could enforce the instrument even
against certain defenses, including lack of consideration, that might have been available against the
original payee.

The Uniform Commercial Code, promulgated in the 1950s and subsequently adopted by the states,
modified consideration requirements in various commercial contexts. Section 2-205, for example,
made certain firm offers by merchants enforceable without consideration. Section 2-209 eliminated
the consideration requirement for modifications of contracts for the sale of goods. These provisions
reflected judgments that commercial practice and policy considerations justified departures from
traditional doctrine.

These commercial law modifications represented a pragmatic response to business needs and
practices. The drafters of commercial law statutes and codes concluded that strict application of
consideration doctrine sometimes impeded commercial transactions and that modifications would
facilitate commerce without undermining the essential functions that consideration doctrine served.

Academic Criticism and Theoretical Debates



The late nineteenth and twentieth centuries witnessed extensive academic criticism of consideration
doctrine and theoretical debates about its foundations and functions. Legal scholars questioned
whether consideration doctrine served useful purposes or whether it represented an archaic
formalism that should be abandoned or substantially modified.

Some scholars argued that consideration doctrine was incoherent, pointing to exceptions and
inconsistencies in its application. Others contended that the doctrine served no useful purpose that
could not be better served by other legal principles, such as requirements of formality or proof of
serious intent. Still others defended consideration doctrine as serving important functions in
distinguishing enforceable promises from unenforceable ones and in channeling certain types of
transactions into appropriate legal forms.

These academic debates influenced judicial decisions and legislative reforms, though the
fundamental requirement of consideration for informal contracts remained in place. Courts and
legislatures modified consideration doctrine at the margins, creating exceptions and alternative bases
for enforcement, but did not abandon the basic principle that had been inherited from English
common law and applied throughout American legal history.

Shifts in Judicial Interpretation

Twentieth-century courts interpreted consideration doctrine in ways that sometimes departed from
carlier understandings. Courts became more willing to find consideration in nominal or token
exchanges, reasoning that any bargained-for exchange, however small, satisfied the consideration
requirement. This approach reflected the principle that courts would not inquire into adequacy of
consideration, but it also represented a shift from eatlier periods when courts had sometimes
required more substantial exchanges.

Courts also developed doctrines that effectively enforced promises without traditional consideration
in certain contexts. The doctrine of moral consideration, for example, allowed enforcement of
promises made in recognition of past benefits received, even though past consideration traditionally
did not support a promise. Courts justified these decisions on various grounds, including principles
of restitution and unjust enrichment, but the effect was to create exceptions to traditional
consideration requirements.

The expansion of promissory estoppel during the twentieth century further eroded the centrality of
consideration doctrine. Courts increasingly relied upon promissory estoppel to enforce promises in
contexts where traditional consideration was absent but where enforcement seemed necessary to
prevent injustice. This development reflected changing judicial attitudes about the purposes of
contract law and the appropriate bases for enforcing promises.

Comparative Perspectives and International Developments

During the twentieth century, American legal scholars became increasingly aware of comparative
perspectives on contract formation and the role of consideration. Civil law systems, which
predominated in continental Europe and much of the world, generally did not require consideration
for contract formation. Instead, these systems enforced promises based on the parties' intent to be
legally bound, sometimes with requirements of formality for certain types of contracts.

This comparative perspective led some American scholars to question whether consideration
doctrine was necessary or desirable. The United Nations Convention on Contracts for the



International Sale of Goods (CISG), adopted in 1980, did not include a consideration requirement,
reflecting the civil law approach. American courts applying the CISG in international sales cases thus
enforced contracts without examining consideration, demonstrating that contract enforcement could
function without this traditional common law requirement.

These international developments influenced American legal thinking but did not lead to
abandonment of consideration doctrine in domestic law. American courts and legislatures continued
to apply consideration requirements in most contexts, though with increasing recognition of
alternatives and exceptions.

The Restatement (Second) of Contracts

The American Law Institute's Restatement (Second) of Contracts (1981) reflected the accumulated
modifications and developments in consideration doctrine through the twentieth century. The
Restatement (Second) retained consideration as a fundamental requirement for informal contracts
but also recognized numerous exceptions and alternative bases for enforcement, including
promissory estoppel, moral obligation in certain contexts, and various commercial law
modifications.

The Restatement (Second)'s treatment of consideration represented an attempt to synthesize diverse
judicial decisions and to articulate principles that reflected contemporary practice while maintaining
continuity with traditional doctrine. The result was a complex body of rules that preserved the
formal requirement of consideration while creating numerous pathways for enforcing promises
without traditional consideration.

Documentation of Doctrinal Evolution

The historical record thus documents significant evolution in consideration doctrine from the
Founding era through the twentieth century. While the fundamental principle that informal
contracts require consideration remained in place, courts and legislatures created numerous
exceptions, modifications, and alternative bases for enforcement. These changes reflected evolving
economic conditions, changing judicial attitudes about the purposes of contract law, and academic
criticism of traditional doctrine.

Later interpretations departed from earlier understandings in several respects: the emphasis on
bargain theory represented a narrowing of what constituted consideration; the development of
promissory estoppel created an alternative basis for enforcement; commercial law modifications
eliminated consideration requirements in specific contexts; and courts became more willing to find
consideration in nominal exchanges. These developments modified the doctrine while preserving its
formal structure.

Chapter V — The Archival Record & Continuing Importance
The Custodial Mission and Historical Preservation

The preservation of accurate historical records concerning the development of contract doctrine and
consideration principles serves essential functions for legal scholarship, historical understanding, and
the maintenance of institutional memory. The Council's custodial mission encompasses the



collection, preservation, and transmission of documentary evidence that illuminates the origins,
development, and evolution of fundamental legal principles.

The historical record concerning contracts and consideration spans more than two millennia, from
Roman law through medieval canon law and English common law to American legal development.
This extensive documentary heritage includes primary sources such as legal codes, court records,
judicial opinions, legislative enactments, and legal treatises, as well as secondary sources including
scholarly commentaries and historical analyses. The preservation of these materials ensures that
future generations can access and study the foundations of contract doctrine.

Archival preservation serves multiple constituencies: legal historians seeking to understand the
development of legal institutions; legal practitioners and judges seeking to understand the historical
foundations of current doctrine; policymakers considering reforms to contract law; and the general
public seeking to understand the legal principles that govern commercial and personal relationships.
Each of these constituencies benefits from access to well-preserved and accurately documented
historical materials.

Original Meanings and Documentary Evidence

The concept of original meaning—the understanding of legal principles held by those who initially
articulated or adopted them—plays an important role in legal interpretation and historical
scholarship. Understanding how contract doctrine and consideration principles were originally
understood provides context for evaluating subsequent developments and for assessing whether
later interpretations represent faithful applications of original principles or departures from them.

Documentary evidence from the Founding era demonstrates that the generation that established
American legal institutions understood consideration as an essential requirement for informal
contracts, serving to distinguish enforceable bargains from unenforceable promises. Period sources,
including judicial opinions, legal treatises, and the writings of lawyers and statesmen, consistently
articulated this understanding. The Contract Clause of the Constitution presupposed the existence
of valid contracts formed according to established legal principles, including consideration
requirements.

This original understanding provides a baseline against which subsequent developments can be
measured. The historical record documents how later courts and legislatures modified consideration
doctrine through the creation of exceptions, the development of alternative enforcement theories,
and the adoption of commercial law provisions that eliminated consideration requirements in
specific contexts. These modifications can be understood as departures from original principles,
though whether such departures are justified depends upon normative judgments about the
purposes of contract law and the appropriate role of historical understandings in legal interpretation.

The Importance of Accurate Historical Documentation

Accurate historical documentation serves as a bulwark against misunderstanding, misrepresentation,
and the distortion of legal history. The historical record concerning contract doctrine has sometimes
been subject to oversimplification or selective presentation that obscures important nuances or fails
to acknowledge the complexity of doctrinal development. Careful archival work helps to correct
such distortions by preserving and making accessible the full range of historical materials.



The documentary record reveals that contract doctrine developed gradually over centuries through
the interaction of multiple legal traditions and through the work of countless judges, lawyers,
legislators, and legal scholars. This complex history cannot be reduced to simple narratives or single-
cause explanations. Accurate historical documentation preserves this complexity and enables
sophisticated understanding of how legal principles develop and change over time.

Archival institutions serve a crucial function in maintaining the integrity of the historical record. By
collecting, preserving, and providing access to primary source materials, archives enable researchers
to examine original documents and to form their own judgments about historical meanings and
developments. This direct engagement with primary sources helps to prevent the accumulation of
errors and misunderstandings that can occur when historical knowledge is transmitted solely through
secondary sources.

Institutional Memory and Legal Continuity

The preservation of historical records concerning contract doctrine contributes to institutional
memory—the collective knowledge and understanding that legal institutions maintain about their
own history and development. This institutional memory serves important functions in maintaining
legal continuity and in enabling legal institutions to learn from their own history.

Courts deciding contract cases benefit from understanding how eatlier courts addressed similar
questions and what principles guided their decisions. This historical knowledge enables
contemporary courts to maintain continuity with past practice while also recognizing when
circumstances have changed in ways that might justify doctrinal modification. Without access to
accurate historical records, courts risk making decisions that inadvertently depart from established
principles or that fail to recognize important precedents.

Legal education similarly benefits from accurate historical documentation. Law students learning
contract doctrine gain deeper understanding when they can study the historical development of the
principles they are learning. This historical perspective helps students understand why doctrine takes
its current form and enables them to think critically about whether current doctrine serves
appropriate purposes.

The Role of Historical Understanding in Contemporary Debates

Contemporary debates about contract law and its reform often invoke historical understandings as
support for particular positions. Some argue that contract law should return to earlier principles that
have been eroded by subsequent developments. Others contend that historical principles were
appropriate for their time but that changed circumstances justify doctrinal evolution. Still others
argue that historical understandings are largely irrelevant to contemporary policy questions.

Accurate historical documentation enables these debates to proceed on a sound factual foundation.
When participants in contemporary debates invoke historical understandings, they should be able to
support their claims with documentary evidence. The availability of well-preserved historical
materials enables verification of historical claims and helps to prevent the use of inaccurate or
distorted historical narratives in contemporary advocacy.

The Council's archival work serves this function by maintaining accessible collections of historical
materials and by producing scholarly briefings that synthesize historical evidence. These resources
enable participants in contemporary debates to ground their arguments in accurate historical



understanding while recognizing that historical evidence does not necessarily dictate contemporary
policy choices.

Preservation of Multiple Perspectives

The historical record concerning contract doctrine reflects multiple perspectives and competing
interpretations. Different legal traditions—Roman law, canon law, English common law—
contributed different elements to the development of contract principles. Different periods
emphasized different aspects of contract doctrine. Different jurisdictions developed variations in
their application of fundamental principles.

Archival preservation should encompass this diversity of perspectives and interpretations. A
comprehensive historical record includes not only the dominant or mainstream understandings but
also minority views, dissenting opinions, and alternative approaches that were considered but not
adopted. This inclusive approach to preservation enables researchers to understand the full range of
options that were available at different historical moments and to appreciate why particular choices
were made.

The preservation of multiple perspectives also serves to prevent the historical record from being
captured by any single interpretive framework. By maintaining access to diverse primary sources,
archival institutions enable researchers with different theoretical commitments and interpretive
approaches to engage with the historical record and to develop their own understandings of
historical developments.

Educational and Public Functions

Beyond serving legal professionals and scholars, the preservation of historical records concerning
contract doctrine serves broader educational and public functions. Contract law affects virtually
every person in modern society, as individuals enter into countless contracts in their daily lives—
employment contracts, consumer purchases, residential leases, and many others. Public
understanding of the legal principles governing these relationships contributes to informed
citizenship and effective participation in economic life.

Educational institutions at all levels can benefit from access to historical materials concerning
contract doctrine. Secondary schools teaching civics or economics can use historical materials to
help students understand how legal institutions developed and how they function. Undergraduate
and graduate programs in history, political science, economics, and related fields can incorporate
historical materials into their curricula. Public libraries and museums can make historical materials
available to general audiences interested in legal history.

The Council's work in preserving and disseminating historical materials concerning contract doctrine
thus serves a broad public mission. By making these materials accessible and by producing
educational resources that explain their significance, the Council contributes to public understanding
of legal institutions and their historical foundations.

Methodological Considerations in Historical Research

The study of historical contract doctrine requires careful attention to methodological questions.
Researchers must consider issues of source selection, interpretation of historical texts,



contextualization of historical materials, and the relationship between historical understanding and
contemporary application.

Source selection involves determining which historical materials are most relevant and reliable for
understanding particular questions. Primary sources—original documents from the historical period
under study—generally provide the most direct evidence of historical understandings, but they must
be interpreted carefully and in context. Secondary sources—Ilater commentaries and analyses—can
provide valuable interpretive frameworks but must be evaluated critically.

The interpretation of historical texts requires attention to language, context, and the assumptions
and understandings of the historical period. Legal terminology may have had different meanings in
earlier periods than it has today. Legal principles must be understood within the broader intellectual
and social context of their time. Researchers must avoid anachronism—the error of reading
contemporary understandings back into historical materials.

The Continuing Evolution of Contract Doctrine

The historical record demonstrates that contract doctrine has evolved continuously throughout its
history, from Roman law through the present day. This evolution reflects changing economic
conditions, evolving social values, new forms of commercial activity, and ongoing intellectual
debates about the purposes and principles of contract law. The preservation of historical records
enables understanding of this evolutionary process and provides perspective on contemporary
developments.

Current contract doctrine represents a particular moment in this ongoing evolution. Contemporary
courts continue to decide cases that refine and modify contract principles. Legislatures continue to
enact statutes that address new types of transactions or modify existing rules. Legal scholars
continue to debate fundamental questions about contract theory and doctrine. The historical record
provides context for these contemporary developments and enables assessment of whether they
represent continuity with or departure from eatlier principles.

Conclusion: The Archival Imperative

The preservation of accurate historical records concerning the development of contract doctrine and
consideration principles represents an essential archival function. These records document the
foundations of legal principles that govern countless transactions and relationships in contemporary
society. They enable understanding of how these principles developed over centuries through the
interaction of multiple legal traditions and through the work of judges, lawyers, legislators, and
scholars.

The Council's custodial mission encompasses the collection, preservation, and transmission of these
historical materials. This work serves legal professionals, scholars, students, policymakers, and the
general public by maintaining accessible records that enable informed understanding of contract
doctrine and its historical foundations. The preservation of multiple perspectives, the maintenance
of institutional memory, and the support of contemporary debates through accurate historical
documentation all contribute to the health of legal institutions and to informed public discourse
about law and legal principles.

The historical record concerning contracts and consideration demonstrates both continuity and
change: fundamental principles inherited from English common law have remained in force



throughout American legal history, while courts and legislatures have modified and adapted these
principles in response to changing circumstances and evolving understandings. This pattern of
continuity and change characterizes the development of legal doctrine generally, and the
preservation of historical records enables understanding of this complex process.

As contract doctrine continues to evolve in response to new technologies, new forms of economic
organization, and new social challenges, the historical record will continue to provide essential
context and perspective. The Council's archival work ensures that this record remains accessible and
that future generations will be able to understand the historical foundations of the legal principles
that govern their society.

Note: This material is provided for informational and educational purposes only and does not
constitute legal advice.



