
Property, Tenure, and the Colonial Inheritance 

Introduction 

This recording has been prepared by the archival division of the Freemen Council. It forms part of 
our ongoing effort to preserve and present the documentary record of early American institutional 
development. The subject before us today is property. More specifically, we will examine the systems 
of land tenure that took root in colonial North America and shaped the civic order that followed. 

Property was never merely a matter of economics in early America. It was a foundation of authority, 
a measure of responsibility, and a framework through which communities organized themselves. 
The ways in which land was held, transferred, and governed carried with them assumptions about 
law, obligation, and the relationship between individual and community. These assumptions were 
inherited from England, adapted to new circumstances, and eventually woven into the fabric of 
American institutions. 

Our purpose here is not to argue for or against any particular system. It is to describe what existed, 
how it functioned, and why it mattered. We will trace the origins of colonial property practices, 
examine the legal and customary structures that governed landholding, and consider the long-term 
consequences of these arrangements. This is an archival exercise. We are concerned with the 
historical record and with understanding the past on its own terms. 

The narrative that follows is divided into five chapters. We begin with the earliest European 
settlements and the assumptions settlers brought with them. We then examine the English tenure 
traditions that informed colonial practice and the ways those traditions were modified in America. 
The third chapter considers local customs and the community-centered nature of early property 
distribution. The fourth explores the connection between landholding and civic responsibility. The 
final chapter traces the colonial inheritance forward into the early republic and reflects on its lasting 
significance. 

Let us begin. 

 

Chapter I — Land, Settlement, and the Foundations of Property 

When English settlers arrived on the shores of North America in the early seventeenth century, they 
carried with them a set of assumptions about land. These assumptions were not abstract. They were 
rooted in centuries of English legal tradition, in the experience of farming and village life, and in a 
worldview that linked possession of land to social standing, legal rights, and civic participation. 

Land, in the English understanding, was not simply a resource to be exploited. It was the basis of 
order. A man who held land had a stake in the community. He had something to defend, something 
to pass on, and something that bound him to his neighbors and to the institutions of governance. 
Landlessness, by contrast, was associated with instability, dependence, and a lack of civic virtue. The 
landless man was mobile, unattached, and therefore suspect. He had no permanent interest in the 
welfare of the place where he lived. 

These ideas shaped the way settlers approached the vast and unfamiliar landscapes of North 
America. They did not see wilderness as an open commons to be shared indefinitely. They saw it as 



land to be claimed, divided, and brought under lawful ownership. The process of settlement was, 
from the beginning, a process of establishing property. 

But what did it mean to own land in this context? Ownership, as the settlers understood it, was not 
absolute. It was a bundle of rights and obligations. A man who owned land had the right to use it, to 
profit from it, and to exclude others from it. But he also had duties. He owed taxes. He owed service 
in the militia. He owed obedience to the laws of the colony. And in many cases, he owed deference 
to a superior landlord or to the crown itself. 

This understanding of property was feudal in origin, though by the seventeenth century it had been 
modified and softened by centuries of legal evolution. In medieval England, all land was ultimately 
held from the king. A man might possess land, but he did not own it in the modern sense. He held it 
in tenure, which meant he held it under certain conditions and owed certain services in return. Over 
time, these conditions became less burdensome and more symbolic. But the basic structure 
remained. Land was held, not owned outright. 

When English settlers established colonies in America, they brought this framework with them. The 
charters granted by the crown to colonial proprietors and companies were grants of tenure, not 
grants of absolute ownership. The proprietors, in turn, granted land to settlers under similar terms. 
The result was a hierarchy of landholding that mirrored, at least in theory, the hierarchy of English 
society. 

But theory and practice often diverged. The conditions of settlement in America were unlike 
anything in England. Land was abundant. Labor was scarce. The institutions of feudal society, 
already weakened in England, were difficult to transplant across the ocean. Settlers demanded land 
on terms that gave them greater security and fewer obligations. Proprietors, eager to attract settlers, 
often complied. The result was a gradual erosion of feudal elements and a movement toward 
simpler, more secure forms of landholding. 

This movement was not uniform. Different colonies adopted different practices. In New England, 
land was often distributed by town governments to groups of settlers who then subdivided it among 
themselves. In the Chesapeake, land was granted to individual planters in large tracts. In 
Pennsylvania, the proprietor sold land directly to settlers. In New York, a system of manorial estates 
persisted longer than elsewhere. But across all these variations, certain common themes emerged. 

First, settlers expected security of tenure. They wanted to know that the land they cleared and 
cultivated would remain theirs and could be passed on to their children. Second, they expected the 
right to transfer land freely. They wanted to be able to sell, lease, or bequeath their holdings without 
excessive interference from landlords or government. Third, they expected that landholding would 
carry with it certain rights of participation in local governance. A man who owned land was a 
freeman, and a freeman had a voice in the affairs of his community. 

These expectations were not always met. Disputes over land were common. Boundaries were 
uncertain. Titles were contested. Landlords and tenants clashed over rents and obligations. But the 
general direction was clear. Colonial America was moving toward a system of landholding that was 
more secure, more individualized, and more closely tied to civic participation than anything that 
existed in England. 

This movement had profound consequences. It shaped the social structure of the colonies. It 
influenced the development of local government. It created a class of independent landholders who 



saw themselves as the backbone of society. And it laid the groundwork for the political conflicts that 
would eventually lead to independence. 

But before we can understand those consequences, we must examine the legal structures that 
governed landholding. We must look at the forms of tenure that settlers inherited from England and 
the ways those forms were adapted to American conditions. That is the subject of our next chapter. 

 

Chapter II — English Tenure Traditions and Their Adaptation in America 

To understand colonial property systems, we must first understand the English legal tradition from 
which they emerged. English land law in the seventeenth century was complex, layered, and deeply 
rooted in feudal history. It recognized multiple forms of tenure, each with its own rules, obligations, 
and social meanings. These forms were not merely technical distinctions. They reflected 
fundamental assumptions about the relationship between lord and tenant, between individual and 
community, and between present use and future inheritance. 

The most important form of tenure was fee simple. A man who held land in fee simple held it with 
the greatest degree of security and freedom recognized by English law. He could use the land as he 
wished, within the bounds of law and custom. He could sell it, lease it, or give it away. And most 
importantly, he could pass it on to his heirs. The land descended according to the rules of 
inheritance, which meant it passed to the eldest son in most cases, or to other relatives if there were 
no sons. Fee simple was not absolute ownership in the modern sense, but it was close. It was the 
form of tenure that came nearest to what we would today call private property. 

Below fee simple in the hierarchy of tenure was freehold. A freeholder held land for life, or for the 
life of another person, or for an indefinite period. Freehold tenure carried security and respectability. 
A freeholder could not be evicted at will. He had legal standing and could bring suit in the king's 
courts. But freehold was less secure than fee simple because it did not automatically pass to heirs. 
When the freeholder died, the land reverted to the landlord unless other arrangements had been 
made. 

Leasehold was a step below freehold. A leaseholder held land for a fixed term of years. He paid rent 
to the landlord and had the right to use the land during the term of the lease. But he had no 
permanent interest in the land. When the lease expired, the land returned to the landlord. Leasehold 
was common in England, especially in urban areas and on large estates. It allowed landlords to retain 
control while granting temporary use to tenants. 

Copyhold was a peculiar form of tenure that originated in the medieval manor. A copyholder held 
land according to the custom of the manor, and his title was recorded in the manor's court rolls. He 
paid rent to the lord of the manor and owed certain services, though by the seventeenth century 
these services were often symbolic or had been converted to cash payments. Copyhold was less 
secure than freehold because it depended on manorial custom, which could vary from place to place. 
But in practice, many copyholds were hereditary and provided substantial security. 

These were the main forms of tenure that English settlers knew. They were familiar with the 
distinctions between them and with the social meanings attached to each. A man who held land in 
fee simple was a gentleman or a substantial yeoman. A freeholder was respectable and independent. 



A leaseholder was a tenant, dependent on his landlord but still a step above the landless laborer. A 
copyholder occupied an ambiguous position, neither fully free nor fully dependent. 

When settlers came to America, they brought these categories with them. Colonial charters and land 
grants often used the language of English tenure. Proprietors granted land to settlers in fee simple or 
in freehold. Leases were drawn up according to English forms. Manorial estates were established in 
some colonies, complete with courts and customs modeled on English practice. 

But the American environment resisted these transplants. Land was too abundant and labor too 
scarce for the old hierarchies to take firm root. Settlers demanded fee simple tenure, and they usually 
got it. Proprietors who tried to impose feudal obligations found that settlers simply moved 
elsewhere. The frontier was open, and land was available on better terms in the next colony or the 
next county. 

The result was a simplification of tenure. Fee simple became the dominant form of landholding in 
most colonies. Freehold persisted in some areas, but it was less common than in England. Leasehold 
existed, especially in towns and on large estates, but it was less central to the agricultural economy. 
Copyhold, with its dependence on manorial custom, largely disappeared. The manorial system itself 
survived in a few places, most notably in New York, but even there it was weakened and contested. 

This simplification had important consequences. It meant that most colonial landholders held their 
land with a high degree of security. They could not be evicted at the whim of a landlord. They could 
transfer their land freely. They could pass it on to their children. This security encouraged 
investment in land. Settlers cleared forests, built houses, planted orchards, and improved their 
holdings because they knew the benefits would accrue to them and their descendants. 

It also meant that the social distinctions associated with different forms of tenure became less 
pronounced. In England, the difference between a freeholder and a leaseholder was significant. In 
America, where most farmers held land in fee simple, such distinctions mattered less. The result was 
a more egalitarian distribution of property, at least among white male settlers. There were still rich 
and poor, large landholders and small. But the gap between them was narrower than in England, and 
the barriers to upward mobility were lower. 

Yet the English legal tradition did not disappear. It remained embedded in colonial law and practice. 
Colonial courts applied English common law principles to property disputes. Lawyers and judges 
trained in English law interpreted colonial land grants according to English precedents. The 
language of tenure persisted in legal documents, even when the substance had changed. 

Moreover, certain English practices were deliberately retained because they served useful purposes. 
The rule of primogeniture, which gave the eldest son priority in inheritance, was maintained in some 
colonies, though it was often modified or circumvented by wills. The requirement that land transfers 
be recorded in writing, a practice rooted in English statute, became standard in the colonies and 
helped to create a reliable system of land records. The concept of adverse possession, which allowed 
a person to gain title to land by occupying it openly and continuously for a period of years, was 
carried over from English law and adapted to American conditions. 

The adaptation of English tenure traditions to America was not a simple process of rejection or 
acceptance. It was a process of selection, modification, and reinterpretation. Settlers took what was 
useful from the English system and discarded what was not. They retained the security and 



transferability of fee simple while shedding the obligations and hierarchies of feudalism. They 
preserved the legal framework of property while transforming its social meaning. 

This transformation was not complete by the end of the colonial period. Tensions remained 
between old-world forms and new-world realities. Landlords in New York continued to claim feudal 
privileges that tenants rejected. Disputes over quitrents, a vestige of feudal tenure, persisted in 
several colonies. The legal status of land grants from the crown remained a source of controversy. 
But the overall direction was clear. America was developing a property system that was simpler, 
more secure, and more individualized than the system from which it had emerged. 

This new system did not arise from abstract principles or revolutionary ideology. It arose from the 
practical needs of settlement and the bargaining between proprietors and settlers. It was shaped by 
the abundance of land, the scarcity of labor, and the weakness of traditional authority in a frontier 
environment. And it was codified, gradually and unevenly, in the laws and customs of the colonies. 

To see how this codification worked in practice, we must turn from the legal forms of tenure to the 
actual processes by which land was distributed, recorded, and governed. We must examine the local 
institutions that managed property and the customary practices that shaped its use. That is the 
subject of our next chapter. 

 

Chapter III — Local Customs, Distribution, and the Shape of Rural Order 

The legal forms of tenure provided a framework for landholding, but they did not determine how 
land was actually distributed or used. That was the work of local institutions and local customs. In 
colonial America, property was not simply a matter of individual ownership. It was embedded in a 
web of community relationships, customary practices, and collective decisions. The shape of rural 
order was determined as much by town meetings and local courts as by colonial legislatures and 
royal governors. 

This was especially true in New England, where the town was the basic unit of settlement and 
governance. When a new town was established, the colonial legislature granted a tract of land to a 
group of proprietors. These proprietors were responsible for distributing the land among themselves 
and for admitting new settlers. The process of distribution was governed by a mixture of formal 
rules and informal understandings. 

Typically, each proprietor received a house lot in the town center, a parcel of meadow land for hay, a 
parcel of upland for crops, and a share of the common lands. The size of these parcels varied 
according to the proprietor's investment in the town, his family size, and his social standing. A man 
of wealth and status received more land than a poor man. But even the poorest proprietor received 
enough land to support a family. The goal was not equality, but sufficiency and order. 

The distribution of land was recorded in the town's records. Boundaries were marked with stones, 
trees, or other natural features. Disputes over boundaries were settled by the town meeting or by 
appointed arbitrators. The system was informal by modern standards, but it worked. Most settlers 
knew where their land began and ended, and most disputes were resolved without recourse to higher 
authorities. 



The common lands were an important feature of New England towns. These were lands held 
collectively by the proprietors and used for grazing livestock, gathering firewood, and other 
purposes. The commons were not open to everyone. Only proprietors and their descendants had 
rights to use them. These rights were carefully regulated. Each proprietor was allowed to graze a 
certain number of animals, cut a certain amount of wood, and take a certain share of other 
resources. Overuse was punished by fines or loss of privileges. 

The commons represented a form of collective property that coexisted with individual ownership. 
They reflected the communal values of early New England and the belief that some resources 
should be managed for the common good. But they also created tensions. As towns grew and land 
became scarce, disputes over common rights became more frequent. Some proprietors wanted to 
divide the commons and convert them to individual ownership. Others wanted to preserve them for 
future generations. These disputes were a recurring feature of New England town life. 

In the Chesapeake colonies, the pattern of settlement was different. Land was granted to individual 
planters in large tracts, often hundreds or thousands of acres. There were no town centers, no 
common lands, and no collective distribution. Each planter established his own plantation, built his 
own house, and managed his own labor force. The result was a dispersed settlement pattern, with 
plantations scattered along rivers and creeks. 

This dispersed pattern made local governance more difficult. There were no town meetings to 
resolve disputes or regulate land use. Instead, the county became the basic unit of government. 
County courts handled property disputes, recorded land transfers, and enforced contracts. Justices 
of the peace, appointed by the colonial governor, presided over these courts and exercised broad 
authority over local affairs. 

The county court system was less democratic than the New England town meeting, but it was not 
entirely unresponsive to local needs. Justices were usually drawn from the ranks of substantial 
planters, men who had a stake in the community and an interest in maintaining order. They knew 
the local customs and the local people. Their decisions were based on a mixture of English common 
law, colonial statute, and local practice. 

Recording land transfers was a crucial function of the county courts. In an environment where land 
was the primary form of wealth, clear and reliable records were essential. The courts maintained 
deed books in which all land sales, gifts, and bequests were recorded. These records were public and 
could be consulted by anyone who needed to verify a title or trace the history of a parcel. The 
system was not perfect. Records were sometimes lost or poorly kept. But it provided a degree of 
security and transparency that was vital to the functioning of the land market. 

Disputes over land were common in the Chesapeake, as they were everywhere in colonial America. 
Boundaries were often vague. Surveys were inaccurate. Titles overlapped. Settlers sometimes 
occupied land without clear legal authority, a practice known as squatting. The courts spent much of 
their time sorting out these disputes. They heard testimony from neighbors, examined old deeds, 
and inspected the land in question. Their decisions were based on a combination of legal principle 
and practical judgment. 

One important principle was the doctrine of adverse possession. If a person occupied land openly 
and continuously for a certain period of years, usually seven or ten, he could claim title to it even if 
he had no deed. This doctrine served several purposes. It encouraged the productive use of land. It 



resolved disputes in favor of the person who was actually working the land. And it prevented 
absentee landlords from holding land indefinitely without using it. Adverse possession was 
controversial, but it was widely accepted as a necessary adaptation to frontier conditions. 

In the middle colonies, the pattern of settlement and land distribution varied. Pennsylvania 
combined elements of both New England and Chesapeake practice. The proprietor, William Penn, 
sold land directly to settlers in tracts of varying sizes. Towns were laid out with central squares and 
regular street grids. But there were no common lands, and the town meeting was less central to 
governance than in New England. Instead, county courts and township officials handled most local 
affairs. 

New York retained a more hierarchical system. Large manorial estates, granted by the Dutch and 
later confirmed by the English, dominated the Hudson Valley. Tenants on these estates paid rent to 
the landlords and had limited security of tenure. The landlords exercised quasi-feudal authority, 
holding manorial courts and collecting fees. This system was resented by many tenants and led to 
periodic uprisings and rent strikes. But it persisted throughout the colonial period and into the early 
republic. 

Despite these regional variations, certain common features emerged across the colonies. First, land 
distribution was a local matter, handled by local institutions according to local customs. Second, 
property boundaries were recorded in writing, creating a documentary trail that could be consulted 
in case of dispute. Third, disputes were resolved by local courts or arbitrators who applied a mixture 
of law and custom. Fourth, the productive use of land was valued and rewarded, while absentee 
ownership and speculation were viewed with suspicion. 

These features reflected a broader understanding of property as a social institution, not merely an 
individual right. Land was held by individuals, but its use was regulated by the community. A man 
could not do whatever he wished with his land. He had to respect his neighbors' rights, obey local 
ordinances, and contribute to the common welfare. This understanding was rooted in English 
common law and in the communal traditions of village life. It was reinforced by the conditions of 
settlement, which required cooperation and mutual support. 

The regulation of land use took many forms. Towns and counties passed ordinances governing 
fences, roads, and water rights. They required landowners to maintain fences to keep livestock from 
straying. They laid out roads across private property and required landowners to maintain them. 
They regulated the use of streams and rivers to ensure that mills and other enterprises did not 
interfere with navigation or fishing. These regulations were enforced by local officials and by the 
courts. 

The system was not without its problems. Regulations were sometimes ignored. Disputes dragged 
on for years. Powerful landowners used their influence to bend the rules in their favor. But on the 
whole, the system worked. It provided a framework for managing land in a way that balanced 
individual rights with community needs. It created a degree of order and predictability that was 
essential to economic development and social stability. 

This local, customary, community-centered approach to property was one of the defining features of 
colonial America. It distinguished American practice from the more centralized and hierarchical 
systems of Europe. It gave ordinary settlers a voice in decisions that affected their lives and 



livelihoods. And it laid the groundwork for the democratic institutions that would emerge after 
independence. 

But property was not only a matter of local custom and community regulation. It was also a 
foundation of political authority and civic responsibility. The connection between landholding and 
citizenship was central to colonial political culture. To understand that connection, we must turn to 
the relationship between property, authority, and civic obligation. That is the subject of our next 
chapter. 

 

Chapter IV — Property, Authority, and Civic Responsibility 

In colonial America, property and citizenship were inseparable. A man who owned land was not 
merely a property holder. He was a member of the political community, a participant in governance, 
and a bearer of civic obligations. The connection between landholding and political rights was not 
accidental. It was rooted in a long tradition of English political thought and in the practical realities 
of colonial life. 

The principle was simple. A man who owned land had a permanent stake in the community. He 
could not easily leave. He had something to lose if the community was mismanaged or if order 
broke down. He therefore had an interest in good governance and a responsibility to contribute to 
it. The landless man, by contrast, had no such stake. He was mobile, dependent, and potentially 
unreliable. He might vote for demagogues or sell his vote to the highest bidder. He had no reason to 
care about the long-term welfare of the community. 

This principle was expressed in the property qualifications for voting that existed in all the colonies. 
The specific requirements varied, but the pattern was consistent. To vote, a man had to own a 
certain amount of land or property. In some colonies, the requirement was fifty acres of land. In 
others, it was land worth a certain amount of money, or personal property above a certain value. 
The goal was to limit the franchise to men who had a tangible interest in the community. 

These property qualifications were not seen as undemocratic, at least not by the standards of the 
time. They were seen as a safeguard against corruption and instability. They ensured that political 
power rested with men who had something to lose and who could be trusted to act responsibly. 
They reflected a belief that citizenship was not a universal right but a privilege that came with 
ownership and obligation. 

The property qualification for voting was only one aspect of the connection between land and civic 
responsibility. Landowners were also subject to a range of obligations that did not apply to the 
landless. They paid property taxes, which were the primary source of revenue for colonial 
governments. They served in the militia, which was the primary means of defense. They were 
expected to serve on juries, hold local offices, and participate in town meetings or county courts. In 
short, they were the backbone of the civic order. 

Property taxes were assessed on the value of land and improvements. The assessment was usually 
done by local officials who knew the property and its owner. The tax rate varied from colony to 
colony and from year to year, depending on the needs of the government. But the principle was 
consistent. Those who owned property paid for the costs of government. This was seen as fair 



because property owners benefited most from the protection and services that government 
provided. 

Militia service was another important obligation. In most colonies, all able-bodied men between 
certain ages were required to serve in the militia. But the burden fell most heavily on landowners. 
They were expected to provide their own weapons and equipment. They were expected to attend 
regular musters and training sessions. And they were expected to respond to calls for service in 
times of emergency. The militia was not a professional army. It was a citizen force, and its 
effectiveness depended on the willingness of property owners to fulfill their obligations. 

The connection between property and militia service was more than practical. It was ideological. The 
militia was seen as the embodiment of civic virtue. It was composed of independent landowners 
who fought to defend their own property and their own communities. This was contrasted with 
standing armies, which were composed of landless men who fought for pay and who could be used 
by tyrants to oppress the people. The militia, rooted in property and community, was seen as a 
safeguard of liberty. 

Jury service was another civic obligation tied to property. In most colonies, jurors were drawn from 
the ranks of property owners. This was partly a matter of practicality. Property owners were more 
likely to be literate, more likely to be familiar with the law, and more likely to have the time to serve. 
But it was also a matter of principle. Jurors were expected to be independent and impartial. Property 
ownership was seen as a guarantee of independence. A man who owned land could not be easily 
intimidated or bribed. He had the means to support himself and the standing to resist pressure. 

Local offices were also filled primarily by property owners. Justices of the peace, selectmen, 
constables, and other officials were usually drawn from the ranks of substantial landholders. This 
was not a formal requirement in most cases, but it was a practical reality. Men of property had the 
education, the leisure, and the social standing to hold office. They also had the most to lose from 
misgovernment and the most to gain from good administration. Their self-interest aligned with the 
public interest, or so it was believed. 

The town meeting in New England was the most direct expression of the connection between 
property and civic participation. The town meeting was a gathering of all the property owners in the 
town. It made decisions about land distribution, taxation, road building, and other local matters. 
Every property owner had a voice and a vote. The town meeting was not a representative body. It 
was a direct democracy, limited to those who owned land. 

The town meeting embodied the ideal of self-governance. It was a forum where ordinary men could 
debate public issues, hold officials accountable, and make collective decisions. But it was also an 
exclusive institution. Women, servants, and the landless were excluded. Only property owners could 
participate. This exclusion was not seen as a flaw. It was seen as a necessary condition for 
responsible governance. 

The connection between property and civic responsibility was not merely a matter of formal rules 
and institutions. It was also a matter of culture and expectation. Property owners were expected to 
behave in certain ways. They were expected to be sober, industrious, and public-spirited. They were 
expected to set an example for others and to contribute to the welfare of the community. These 
expectations were enforced by social pressure and by the judgments of neighbors. 



A man who neglected his property, who failed to pay his taxes, or who shirked his militia duties was 
subject to criticism and ostracism. He lost standing in the community. He might be denied credit, 
excluded from social gatherings, or passed over for office. The community had ways of enforcing its 
norms without resorting to formal legal sanctions. 

This system of property-based citizenship had its critics, even in the colonial period. Some argued 
that the property qualifications for voting were too restrictive and excluded worthy men who 
happened to be poor. Others argued that property ownership was no guarantee of virtue and that 
wealthy men could be just as corrupt as poor men. But these criticisms were marginal. The dominant 
view was that property and citizenship were naturally linked and that this linkage was essential to 
good governance. 

The system also had its contradictions. The most glaring was the existence of slavery. Enslaved 
people were property, not property owners. They had no civic rights and no civic obligations, except 
as their masters imposed them. The institution of slavery was fundamentally at odds with the ideal 
of property-based citizenship. Yet it coexisted with that ideal throughout the colonial period and 
beyond. This contradiction would eventually contribute to the crisis that led to the Civil War. But in 
the colonial period, it was largely unexamined. 

Another contradiction was the treatment of women. Women could own property, especially widows 
and unmarried women. But they could not vote, serve on juries, or hold office. Their property rights 
were real but limited. A married woman's property was controlled by her husband under the 
doctrine of coverture. This meant that property ownership did not confer the same civic rights on 
women as it did on men. The connection between property and citizenship was gendered as well as 
economic. 

Despite these contradictions, the system of property-based citizenship was central to colonial 
political culture. It shaped the way colonists thought about rights, obligations, and the nature of 
political community. It influenced the development of colonial institutions and the conflicts that 
arose within them. And it provided a foundation for the political ideas that would animate the 
American Revolution and the early republic. 

To understand the full significance of this system, we must trace its influence beyond the colonial 
period. We must see how the colonial inheritance shaped the institutions and ideas of the new 
nation. That is the subject of our final chapter. 

 

Chapter V — The Colonial Inheritance and Its Long Reach 

The property systems that took root in colonial America did not disappear with independence. They 
persisted, evolved, and shaped the development of the early republic. The connection between 
landholding and citizenship, the emphasis on secure and transferable property rights, and the local, 
customary nature of property regulation all carried forward into the new nation. The colonial 
inheritance was deep and lasting. 

When the American Revolution began, property was at the center of the conflict. The colonists' 
grievances against Britain were often framed in terms of property rights. Taxation without 
representation was seen as a violation of the principle that property owners should consent to the 
taxes they paid. The quartering of troops in private homes was seen as an invasion of property 



rights. The closing of the port of Boston was seen as an attack on the property and livelihoods of its 
inhabitants. The rhetoric of the Revolution was saturated with the language of property. 

The Declaration of Independence itself reflected this emphasis. Thomas Jefferson's famous phrase 
about life, liberty, and the pursuit of happiness was a modification of John Locke's triad of life, 
liberty, and property. The change was significant, but it did not represent a rejection of property. 
Rather, it broadened the concept to include not just the possession of land but the opportunity to 
acquire it and to improve one's condition. Property remained central to the American understanding 
of rights and freedom. 

The state constitutions adopted during and after the Revolution continued the colonial practice of 
linking property to political rights. Most states retained property qualifications for voting, though the 
specific requirements varied. Some states reduced the amount of property required, making the 
franchise more inclusive. But the principle remained. Voting was a privilege of property owners, not 
a universal right. 

The federal Constitution, adopted in 1787, did not impose property qualifications for voting. That 
was left to the states. But the Constitution did protect property rights in several ways. It prohibited 
states from impairing the obligation of contracts, which meant that property agreements had to be 
honored. It required that private property could not be taken for public use without just 
compensation. And it gave Congress the power to establish uniform laws on bankruptcy, which 
affected the rights of creditors and debtors. 

The Constitution also reflected the colonial experience in its treatment of land. The Northwest 
Ordinance of 1787, adopted by the Confederation Congress and later affirmed by the new federal 
government, established a system for surveying and selling public lands in the territories. The 
ordinance divided the land into townships and sections, creating a grid pattern that facilitated orderly 
settlement and clear property boundaries. This system was a direct descendant of the colonial 
practice of surveying and recording land, but it was more systematic and more centralized. 

The Northwest Ordinance also prohibited slavery in the territories north of the Ohio River. This 
was a significant departure from colonial practice in the southern colonies, where slavery and 
property were deeply intertwined. The prohibition reflected the growing tension between the ideal 
of property-based citizenship and the reality of human bondage. It was a compromise that 
postponed but did not resolve the fundamental contradiction. 

In the early republic, the legal profession played a crucial role in interpreting and applying the 
colonial inheritance. Lawyers and judges trained in English common law and familiar with colonial 
precedents shaped the development of American property law. They drew on English treatises, 
colonial statutes, and local customs to create a body of law that was distinctively American but 
rooted in the past. 

One of the most influential legal figures of this period was James Kent, a New York judge and legal 
scholar. Kent's Commentaries on American Law, published in the 1820s, became a standard 
reference for lawyers and judges throughout the country. Kent devoted considerable attention to 
property law, drawing on English sources but adapting them to American conditions. He 
emphasized the importance of secure property rights, the freedom to transfer property, and the role 
of property in promoting economic development and social stability. 



Kent and other legal scholars of his generation saw property as the foundation of civilization. They 
believed that secure property rights encouraged industry, thrift, and improvement. They believed 
that the ability to own and transfer property was essential to individual freedom and to the 
prosperity of the nation. These beliefs were not new. They were inherited from the colonial period 
and from the English legal tradition. But they were given new force and new application in the 
context of the early republic. 

The early republic also saw the expansion of property ownership. The availability of land in the 
western territories, the relatively low cost of land, and the absence of feudal restrictions made it 
possible for many ordinary men to become property owners. This expansion reinforced the 
connection between property and citizenship. It created a large class of independent landholders 
who saw themselves as the backbone of the republic. 

But the expansion of property ownership also created new tensions. The displacement of Native 
American peoples, who had their own systems of land use and tenure, was justified by the claim that 
they did not truly own the land because they did not cultivate it in the European manner. This 
justification was rooted in colonial attitudes and in the English legal tradition, which privileged 
settled agriculture over other forms of land use. The result was a massive transfer of land from 
indigenous peoples to European settlers, a transfer that was often violent and always contested. 

The expansion of slavery into new territories also created tensions. The question of whether new 
states would be slave or free became a central issue in American politics. The Missouri Compromise 
of 1820, which admitted Missouri as a slave state and Maine as a free state, was an attempt to 
balance the interests of slaveholding and non-slaveholding states. But it was only a temporary 
solution. The fundamental contradiction between property in land and property in human beings 
remained unresolved. 

The colonial inheritance also shaped the development of local government in the early republic. The 
town meeting in New England, the county court in the South, and the township system in the 
middle states all continued to function much as they had in the colonial period. These institutions 
remained the primary means of managing property, resolving disputes, and regulating land use. They 
were adapted to new conditions and new challenges, but their basic structure and function remained 
the same. 

The emphasis on local control and local custom was a defining feature of American property law. 
Unlike many European countries, where property law was codified and centralized, American 
property law remained largely a matter of state and local law. Each state had its own statutes, its own 
court decisions, and its own customs. This diversity reflected the colonial experience and the belief 
that property was best managed at the local level, by people who knew the land and the community. 

But this emphasis on local control also created problems. The lack of uniformity made it difficult to 
conduct business across state lines. The variation in property laws created uncertainty and 
confusion. Efforts to create a more uniform system of property law were resisted by those who 
valued local autonomy and feared centralized power. This tension between uniformity and diversity, 
between national standards and local control, was another legacy of the colonial period. 

The colonial inheritance also influenced the way Americans thought about the relationship between 
property and government. The colonial experience had taught that government existed to protect 
property and that property owners had a right to participate in government. This belief was 



enshrined in the constitutions of the early republic and in the political culture of the nation. It 
shaped debates about taxation, regulation, and the limits of government power. 

But the colonial inheritance was not static. It evolved in response to new conditions and new ideas. 
The rise of commercial capitalism, the growth of cities, and the development of new forms of 
property, such as corporate stock and intellectual property, challenged the old assumptions. The 
connection between landholding and citizenship weakened as the economy became more diverse 
and as more people earned their living in ways that did not involve land. The property qualifications 
for voting were gradually abolished in the nineteenth century, reflecting a broader democratization 
of American politics. 

Yet the core ideas persisted. The belief in secure property rights, the emphasis on individual 
ownership, and the conviction that property was essential to freedom and prosperity remained 
central to American political culture. These ideas were rooted in the colonial experience and in the 
English legal tradition. They were adapted and reinterpreted over time, but they never disappeared. 

The colonial inheritance also shaped the way Americans thought about the frontier and westward 
expansion. The availability of land in the West was seen as a safety valve, a place where landless men 
could go to become property owners and independent citizens. This vision was embodied in the 
Homestead Act of 1862, which offered free land to settlers who would cultivate it. The Homestead 
Act was a direct descendant of the colonial practice of distributing land to encourage settlement and 
to create a class of independent landholders. 

But the vision of the frontier as a land of opportunity was always incomplete. It ignored the 
displacement of Native Americans, the exploitation of natural resources, and the concentration of 
land in the hands of speculators and large landowners. The reality of westward expansion was more 
complex and more troubling than the myth. Yet the myth persisted, and it continued to shape 
American attitudes toward property and opportunity. 

The colonial inheritance also influenced the development of American legal education. The study of 
property law was central to legal training in the early republic, as it had been in the colonial period. 
Law students read English treatises, studied colonial statutes, and learned the principles of common 
law property. They were taught that property was the foundation of law and that the protection of 
property was the primary purpose of legal institutions. This emphasis on property law shaped the 
way lawyers and judges thought about their profession and their role in society. 

In reflecting on the colonial inheritance, we must recognize both its achievements and its limitations. 
The property systems that developed in colonial America provided a degree of security, order, and 
opportunity that was unusual for the time. They encouraged settlement, promoted economic 
development, and created a class of independent landholders who became the foundation of 
American democracy. They embodied principles of local control, customary practice, and 
community responsibility that remain relevant today. 

But these systems also had serious flaws. They excluded women, the landless, and enslaved people 
from full participation in the civic order. They justified the displacement of Native Americans and 
the expansion of slavery. They created inequalities of wealth and power that persisted long after the 
colonial period ended. The colonial inheritance was a mixed legacy, one that shaped American 
institutions in profound and lasting ways but also created problems that the nation is still grappling 
with. 



As archivists, our task is not to judge the past but to understand it. We seek to preserve the 
documentary record, to trace the origins of institutions and ideas, and to make that record available 
to those who come after us. The history of property and tenure in colonial America is a crucial part 
of that record. It helps us understand how American society was organized, how power was 
distributed, and how ordinary people lived their lives. It reminds us that the institutions we take for 
granted have deep roots and complex histories. 

The colonial inheritance is not a relic of the past. It is a living presence in our legal system, our 
political culture, and our understanding of rights and responsibilities. The principles of secure 
property rights, local control, and the connection between ownership and citizenship continue to 
shape debates about land use, taxation, and the role of government. The tensions and contradictions 
of the colonial period, especially those related to race and inequality, continue to challenge us. 

In closing, we return to where we began. Property was never merely a matter of economics in early 
America. It was a foundation of authority, a measure of responsibility, and a framework through 
which communities organized themselves. The systems of land tenure that took root in the colonial 
period shaped the civic order that followed. They influenced the development of American law, the 
structure of American government, and the character of American society. They are part of our 
inheritance, for better and for worse. 

This recording has been prepared by the archival division of the Freemen Council. It is part of our 
ongoing effort to preserve and present the documentary record of early American institutional 
development. We hope it has provided a clear and accurate account of property, tenure, and the 
colonial inheritance. We encourage further study and reflection on these matters. The past is not 
dead. It is not even past. It lives in our institutions, our laws, and our collective memory. 
Understanding it is essential to understanding ourselves. 

Note: This material is provided for informational and educational purposes only and does not 
constitute legal advice. 

 


